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BISMARCK, NORTH DAKOTA
SEPTEMBER 1, 1959
Pursuant to adjournment the Supreme Court of the State of
North Dakota convened at 10 A.M. this day.
Present: Honorable P. 0. Sathre, Chief Justice; Honorable James
Morris, Honorable Thomas J. Burke, Honorable Obert C. Teigen,
Honorable Alvin C. Strutz, Associate Justices; J. H. Newton, Clerk.
Now the following proceedings axe had:
CHIEF JUSTICE SATHRE: It is altogether fitting and proper
to devote a part of the opening session of the Court for appropriate exercises for two of its former members who have gone to
their eternal rest, Judge W. L. Nuessle and Judge Nels G. Johnson.
Judges Nuessle ancf Johnson were outstanding members of the
legal profession. They believed in the supremacy of the law. As
practitioners, as well as members of the judiciary, uprightness,
honesty and fairness were their standards of conduct and at all
times they sought to maintain a just and proper balance of the
scales of justice.
The Burleigh County Bar Association and the State Bar Association have co-operated in the preparation of this Memorial program, and at this time I shall now recognize Mr. James Hyland
of Bismarck.
MR. HYLAND: May it please the Court, the Committee on
Memorials of the State Bar Association at the request of Honorable
Roy A. Ilvedson, President of the Association, has prepared Memorials covering the lives of both Judges Nels G. Johnson and
William L. Nuessle. We have also enlisted the assistance of two
veteran members of the Bar of this State in connection with this
ceremony, William R. Pearce, who will speak on the life of Judge
Nels G. Johnson, and John E. Williams, who will speak on the
life of William L. Nuessle.
With the Court's permission I shall now read a Memorial of the
State Bar Association as relates to the Honorable Nels G. Johnson.
HONORABLE NELS G. JOHNSON
The death of Honorable Nels G. Johnson, one of the Judges of
the North Dakota Supreme Court, occurred at Bismarck on December 2, 1958., just one month after he had been elected to a
full term as Judge of the Supreme Court. He was born in Iceland
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April 30, 1896, and came to North Dakota with his parents in
1900, settling on a farm in McHenry County, with post office at
Upham, that county. He attended country school in the Upham
vicinity and graduated from high school at Bottineau, North Dakota. He worked his way through high school and the University
of North Dakota, receiving both his B.A. and L.L.B. degrees from
the University. He was admitted to the Bar on July 9, 1926, and
established himself at Leeds, North Dakota, removing from there
to Towner, North Dakota, where he became associated with
Honorable Horace Bagley. He served as State's Attorney of McHenry County for ten years and in 1944 was elected Attorney
General of North Dakota and reelected in 1946. He resigned as
attorney general in 1946 to take over the practice of Honorable
George F. Shafer and continued in private practice until April
1, 1954, when he was appointed to the Supreme Court to fill the
vacancy caused by the death of Honorable A. M. Christianson.
Judge Johnson was a veteran of World War I and served overseas from May 1, 1918, to May 18, 1919, and participated in the
folowing engagements: St. Mihiel; Meuse-Argonne; Marbache and
Lucey (Lorraine). He was discharged at Camp Dodge, Iowa,
May 26, 1919.
Judge Johnson was a man of honor and integrity. His standard
of conduct was uprightness, honesty, fairness and justice. In his
private practice and in public office he acquitted himself with
honor and distinction, earning the respect of the Bench and Bar.
During the more than four years he served on the Supreme Court
he wrote many important decisions. His opinions were models
in English and reasoning. He was a hard worker and always kept
abreast of his work. As said by one of his associates: "He always
did his best and then worried that his best was not good enough."
Judge Johnson was married to Ruth Margery Hallenbeck of
Inkster. She survives as does a son, George, a medical student-at
the University of Washington, and a daughter, Margot, a student
at the University of North Dakota, and also surviving are 'three
brothers, 0. W, and C. G. Johnson, physicians and surgeons at
Rugby, North Dakota, and Einar Johnson, an attorney at Lakota,
North Dakota, and a sister Mrs. V. J. Eglands of Winnipeg, Manitoba.
The passing of Judge Johnson has been a distinct loss to the
people of the community and the State. 'His record is one of which

1960]

IN MEMORIUM

the members of the Bar, the Judiciary and the people of the state
generally may be justly proud.
COMMITTEE ON MEMORIALS
J. A. HYLAND
J. H. NEWTON
CATHERINE E. MORRIS
With the Court's permission I will now read the Memorial of
the State Bar Association as it relates to Judge W. L. Nuessle.
HONORABLE W. L. NUESSLE
Honorable W. L. Nuessle, a former member and Chief Justice
of the Supreme Court of the State of North Dakota, died in his
apartment at Bismarck on March 30. He was born at North Boston,
Erie County, New York, May 5, 1878, and came with his parents
to Dakota Territory in 1886 and has been a resident of North
Dakota ever since. He was educated in the public schools and the
University of North Dakota and was admitted to the practice
of law in the State on September 26, 1901. During his attendance
at the University, Judge Nuessle played on the school's football
team. This team included others whose names were to be later
heard of in the state and national politics, viz: Lynn J. Frazier,
later Governor of North Dakota and U. S. Senator, and William
Lemke, Attorney General for Norti Dakota and member of
Congress of the United States.
Judge Nuessle first established himself in practice at Goodrich,
North Dakota. He was appointed United States Commissioner, and
as the law required that he have an; office at the county seat, he
moved to Washburn. He later became associated with J. A. Hyland
and the firm continued as Hyland & Nuessle until Judge Nuessle's
election to the district bench. He served as State's Attorney of
McLean County from 1904 to 1908; as District Judge of the then
Sixth Judicial District, now the Fourth Judicial District, from 1913
to 1923. During a portion of the time of Judge Nuessle's service
on the District Bench the State of North Dakota was experiencing
a state of political turmoil. His Chambers being at the capital
city, it fell his lot to preside in numerous cases where politics or
diffeernces of opinion on economic questions crept into the cases.
He met these cases in a straightforward manner and earned the
respect of counsel on both sides. He never sought to be excused
from the trial of that type of litigation, but presided in his even-
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tempered way, maintaining decorum at all times. He was elected
to the Supreme Court of the State of North Dakota in 1922 and
served in that capacity until his retirement in 1950, thus ending
a judicial career of thirty-eight years.
Judge Nuessle was a man of honor and integrity and whose
character was above reproach. He was remarkably well grounded
in the principles of law and equity, and above all he was possessed
of a mind and conscience to which justice and righteousness appealed and to which injustice and wrong were repellent. Judge
Nuessle was a thorough believer in the supremacy of law and
liberty under the law. In his career as a member and Chief Justice
of the Supreme Court of North Dakota, he has written a long line
of decisions, and participated in many others, that have contributed in a great measure to the establishment of legal and equitable
principles consistent with the rights of the individual citizen in a
democratic form of government such as ours. His decisions will
be found in Volumes 49 to 77 of the North Dakota Reports. He
was a most conscientious and efficient public servant in each of
the positions of trust in which the people of the State had placed
him, and they trusted him and gave him their implicit confidence
which was never betrayed. He leaves a record of which the members of the Bar as well as the people of the State may be justly
proud.
Judge Nuessle married Emma Weiss of Crystal, North Dakota,
in 1904. She survives him as do four children, born to the union,
viz: William Nuessle, an attorney of New York City; Robert F.
Nuessle, a physician and surgeon of Bismarck, North Dakota;
Francis, a Captain in the U. S. Navy; and Mary Louise, a registered nurse, residing at San Francisco, California.
COMMITTEE ON MEMORIALS
J. A. HYLAND
J. H. NEWTON
CATHERINE E. MORRIS
CHIEF JUSTICE SATHRE: At this time I recognize Mr. William Pearce who will give an address or memorial for the late
Nels G. Johnson.
MR. PEARCE: May it please the Court, fellow members of
the Bar:
I first became acquainted with Nels Johnson some twenty-five
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years ago when he was a practicing attorney and that acquaint-.
anceship continued until his death last year. In that period of time
I knew Nels as a lawyer, a lawyer in private practice, later as an
Attorney General of North Dakota and in his last years as a Judge
of this Court. I anticipated, of course, that I would know him as
a Judge of this Court for a good many years and his untimely
death prevented that.
When I was asked to deliver this kind of an address, I, of course,
was faced with the choice of what of the many things that could
be said could I say. Obviously, knowing Nels as I did and as
you all did, a mere address of encomium as to Nels Johnson the
man, would not have been what he would have desired or wanted. Essentially and always a modest man, he would only have
been embarrassed to have heard personal praise. I think in this
Court and among lawyers the highest praise that can be given
a man is his fidelity to the law, which was his chosen field. I
do not know why any particular individual becomes a lawyer. I
think generally it should be at least the choice free of mercenary
motives. I think it shares some of the dedication that most young
men have, at least at one time in their lives, to be of service to
mankind. When I was a young man I had that ambition too. To
many, particularly now, I suppose the great service to mankind
appears to be some achievement in science, medicine, some of
those fields, and to a man who becomes a lawyer and serves out
a career, he discovers very little, if anything, that is new; no great
new discovery comes his, way that is a boon to mankind. He can
scarcely expect to follow the footsteps of a man who discovers
antitoxin, penicillin or splits the atom and he may perhaps become
somewhat discouraged and feel over the years that because of the
lack of the brilliant and outstanding achievements that he has
missed that early ambition to be of great service to mankind. And
still in all the history of man it is not scientific discovery or even
medical discoveries that have contributed the most to the welfare
of mankind. The greatest discovery which is still being discovered
and the greatest discovery that is needed in the world yet today
is not how to split or how to use the atom but how to get along
with his fellow man and how to settle the disputes that inevitably
arises among mankind. The world history is so full of conflict that
sometimes it appears that is all there is to history. When we first
begin to study history in school, it seems that the greatest part
of it is a recitation of conflict, individual conflict and mass conflict.
Our society has been twisted and warped by war since man first
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began. Always in his mind and in his philosophy was the ideal of
eliminating physical force, of eliminating war, and mankind's greatest desire has been probably expressed in one word-peace. And
that desire is as great or greater today than it has ever been. The
difficulty of attaining that peace is greater today apparently than it
has ever been. Mans other activities seem to be usable not for
peace but for war, and his scientific achievements make it possible
for him to engage in war in greater and greater ferocity until now
when he has the means at hand for total victory at war but coupled
with total annihilation of himself, and over the years and over the
centuries man has tried again and again to find another arbitrer
for his disputes.
Law, I first learned a long time ago, was a rule of conduct, and
that definition as a basic definition is a good a one as I have
learned in the intervening years. Man, I think, has come closer
to achieving the ideal of the speculative philosophy in law than
in any other field. I speak of this as a tribute to men like Nels
Johnson because I believe that men of his stamp and men of
his character are the men who will eventually permit the philosophy of law, of that rule of conduct, to become the predominant one and eventually to achieve that peace we all say we want.
Law is a rule. In order for a rule to be effective, of course the
rule must be formulated; it must be expressed and then of course
it must be enforced. Nature is predominant because nature enforces
its rules. Any infraction is swiftly punished by nature as a rule
or law of nature. The very phrase suggests its inevitability in our
mind. We haven't yet achieved that. But the work of the law and
the lawyer is working toward that end.
Two ways have been found of expressing the rules. Statutes
are imperative decisions; a group of representatives of the people
by their vote decides in a legislative meeting that the rule henceforth shall be thus and so; it may be wise and it may be foolishexperience soon detects the difference, and the legislators can in
their wisdom and based upon that experience repeal the foolish
and continue the wise. The other and probably, in my mind, the
greater method of establishing the rule is that field of the law which
is criticized by many who do not know enough about it, and that's
the rule of precedent. It's the root out of which the great tree
of the common law came, and that precedent was hammered out
by trial and error with many a mistake by the practicing lawyers
before the deciding judiciary.
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A lawyer's role is to advocate, to plead, to present the facts.
He may do that with more or less skill, more or less thoroughness,
more or less integrity; his standing and his place in life depend
upon the thoroughness and the integrity with which he performs
that job. He defends the innocent; he defends the guilty in the
sense so often misunderstood, that since under our system of
justice no man is guilty until he has been found so and no man
can be found so until the facts are known and the law applied,
and no man should be found guilty unless he has had the opportunity for all of the facts to be presented and all of the law
considered in its application to the facts. And without an advocacy
for those to whom the finger of guilt is pointed, we would have
no genuine advocacy in this country.
Many times in my own life, and I know in the lives of all of
the lawyers present, you have had a client or a prospective client
come to your office seeking, we will say, to collect some money
or to enforce an obligation. He is disappointed to find that he
must, as he thinks of it, "go to court"; that litigation must be
commenced which he doesn't desire, and he asks if there isn't
some other way of enforcing this right or this claim or of collecting his money. Yes, I suppose there could be other ways.
Mankind has tried it other ways. We could set up a single and
sole arbitrer to off-the-cuff decide between A and B, and in many
instances A would be satisfied, but B would be most unhappy and
in the next instance it would be B who would be satisfied and A
again who would be unhappy and he would say, "It isn't fair,"
because the man who makes the decision doesn't know certain
things. But, if we are going to have these snap and insstantaneous
judgments, then we can't take time to know things; we can't take
time to find out. In the raffle skein of life it takes time to find
out the simplest backgrounds. And so while the law may be
time consuming and may move slowly and ponderously in the
eyes of many people, it moves that way of necessity.
I don't know of a man in my acquaintanceship in the last twentyfive years in the legal profession who typified to me more the
thoroughness that I think is requisite in a lawyer than Nels
Johnson. I had a good deal of business with him when he was
Attorney General of this State. I believe that there are three general
categories in the practice of law: The private practitioner who
takes all and sundry as his clients; the practitioner who separates
his practice to a private client or clients or the public and he
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serves the public as its lawyer. I always say 'lawyer" because
the term "attorney" to me means merely an agent and even the
qualifications at law is not sufficient to me to overcome that
feeling of mere agency. The term "lawyer" to me is a better word,
a word more dignified because it is exclusive to the law. And
Nels Johnson was a lawyer; a lawyer because he believed in the
law; he believed in its worth; he believed that it was seeking
justice and if properly administered would result in justice as
nearly as human fallibility would permit it. He was a man whom
when he served the public never relaxed into that unhappy phase
which some public servants do, of simply getting by in the job.
The interests of the State and all of its many departments was as
dear to Nels' heart as the wealthiest private client. He worried.
A good lawyer does worry. Worry indicates concern, concern
that the right decision was made; concern that the right approach
was being taken, and so he was concerned. He doubted always his
own fallibility and so of course that contributed to his concern,
but of course that contributed to his effectiveness because a
man who has no doubt as to his position never needs to reexamine it, is loath to change it and is almost imperious to any
argument on the other side.
After having served as Attorney General of this State, Nels
was in private practice here in Bismarck and I was happy to
have had a number of fine business relationships with Nels in the
practice of law. One day he called me on the telephone, and as
I recall it was on a Sunday, and asked me if I thought that his
fellow members of the Bar would approve of his being a Judge
of the Supreme Court. Now I think no man is more jealous of the
makeup of the members of the Supreme Court of the State than
the lawyers who practice in it, and why shouldn't they be? It
is their last resort; it is the final word. It took me, of course, no
time to tell Nels as a friend and as a brother lawyer that I did
not then know of anyone who would be more spontaneously and
universally approved as a member of this Court than Nels Johnson.
I was happy to see that he was appointed for that offlice and I
was most happy that the public recognized that by his election
to that office, because he as -a man who, in Chaucer's words, was
rich in excellence; his word was good; it was better than a bond
because it took no bond, merely his giving it; his continuous and
conscientious search for the right, the just-what more can any
man do to help his fellow man than to participate and give that
best part of his life in that search for the right; the constant
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recognition that this man had that he could be wrong; that he
might not understand the matter correctly, and consequently w-.s
willing to listen to any statement of argument or position so
that he would have the test of the divergent views before he
could choose. And so I think that we had in Nels Johnson an
example of what to my mind is one of the highest services' a man
can render to his fellow man. In his career, not as long as we
would have had it, he contributed to 4he happiness, the wellbeing and the peace and prosperity and well-being of countless
people, fellow man, high and humble-what more can a man
do; what more could he have done for the State and its people
but to have sat on this Bench and given by a concrete example
that faith in law, that faith in a rule which would settle our disputes, that must be the light of the world. It's a measure of our
rise from barbarity that we can settle our conflicts in Courts,
that we can have our fellow men as arbitrers of the right and the
wrong, the yes or the no. And so the man who in his own life
can so demonstrate that and so typify it has to my mind contributed the greatest thing that a man can contribute to his fellow
man and for posterity, and may we in time to come continue to
have men like Nels G. Johnson, willing to serve his profession,
law and mankind as he did.
Thank you.
CHIEF JUSTICE SATHRE: Thank you, Mr. Pearce.
I shall now recognize Mr. John Williams of Washburn, an old
friend and associate of the late Judge W. L. Nuessle.
Mr. Williams.
MR. WILLIAMS: Honorable Chief Justice, Associate Justices,
members of the Bar and friends:
EULOGY ON JUDGE W. L. NUESSLE
May I express my gratitude to the President of the North Dakota Bar Association for the opportunity of talking to you for a few
minutes today concerning the life and accomplishments of one of
the many outstanding men who have served on the Bench of the
North Dakota Supreme Court, the Honorable William L. Nuessle.
This honor was not given me because of anything I have
accomplished. I believe that I was given this opportunity for the
reason that I have known Judge Nuessle for a longer time and
may have had the privilege of knowing him more intimately and
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working with him as much, if not even more, than have most
members of the Bar.
"Bill" Nuessle, as he was then known, was on the campus of the
University of North Dakota in the fall of 1899, nearly sixty years
ago when I first attended the University. He had been there for
several years prior to that time. I saw him in action on the football
field the day I first arrived at the University. It was the first home
game of the season-and the first game I had ever seen played
Bill Nuessle was right tackle on the team. Playing that day on the
team also were Lynn J. Frazier, late Governor of the State of North
Dakota, and United States Senator; Bill Lemke, later Attorney
General and United States Congressman; and Joe Flannigan, who
1 believe is the most outstanding University of North Dakota
athlete of all time. Bill Nuessle, at that time, weighed nearly 190
pounds. He was a powerful player, reliable in every emergency;
and he was fearless and in on every play. I have known him ever
since that time.
In 1901, after graduation from the University Law School and
admission to the Bar, Attorney Nuessle practiced at Goodrich,
North Dakota, which is now in Sheridan County, but was then
in McLean County. In 1903 he moved to Washburn, the county
seat of McLean County, where he formed a partnership with .
A. Hyland under the firm name of Hyland & Nuessle. In 1904 he
was elected State's Attorney of McLean County and served in
that office for four years.
When I graduated from Law School at the University of North
Dakota and was admitted to the Bar in 1906, primarily because
my friend Bill was State' Attorney of McLean County, I located
in Turtle Lake in the same county.
W. L. Nuessle was a vigorous and fearless State's Attorney and
prosecuted without fear or favor any and all law violators. During
those days automobiles were rare even in large cities. The means
of transportation was by horse and buggy or on horseback, and
there was not a graded road in McLean County; there were only
country trails. Such transportation was too siow for the young
and vigorous, hard working State's Attorney Nuessle, and he
bought a motorcycle and covered the county at a high rate of
speed and efficiency.
In 1912 he became a candidate for the District Court judgeship
because of his fine reputation as a lawyer, and as State's Attorney
of McLean County, was elected. On the District Bench be served
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with distinction for a period of ten years. He worked hard in that
office, and during World War I performed double duty by voluntarily taking over the' work of Judge Hanley, Morton County,
as well as his own while Judge Hanley served as a major in the
United States army overseas.
As District Judge he gained a reputation for ability and fair
and unbiased judgment and won the respect and admiration of
practically every lawyer who tried a case in his court. His honesty
and fairness were never questioned.
After ten years on the District Court Bench, he was elected as
a member of the Supreme Court where he served with distinction
for a period of twenty-eight years. Thus, for a period of forty-two
years, he faithfully and efficiently served the people of North
Dakota.
His family life was happy and successful. I had the opportunity
to visit at his home on many occasions. He married Emma Weiss,
his University sweetheart, in 1904. They continued to be sweethearts during fifty-five years of married life. They were a wonderful couple and brought up three sons and one daughter, all of
whom are successful in their chosen professions.
Judge Nuessle was not only a public servant. He was also public
spirited and took active interest in all activities which he considered beneficial to the community, the state and the nation. This
was evidenced by his active participation in the Boy Scouts, his
membership in the Masonic Bodies, his attendance and active
support of the Presbyterian Church and the twenty-five years he
served on the Board of Trustees of the Bismarck Deaconess Hospital.
He was a lover of nature and liked to see things grow. One of
his hobbies was farming and stock raising and for many years he
owned farm land in McLean and Oliver counties. On the Oliver
County farm he and his tenant owned Hereford cattle. He made
a study of farming and stock raising. On many occasions we discussed farm problems and I frequently referred to him as "Judge
of Agricultural Jurisprudence."
Judge Nuessle was a deeply spiritual man, and took his religion
seriously. Aithough he was a member of the Presbyterian Church,
he was proud of the fact that his grandfather was a Lutheran
clergyman.
Certainly his greatest direct contribution was service on the
District and Supreme Court of this state, but his influence was
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far greater. He was not only a competent lawyer and a great
Judge, he was strong physically, morally, and spiritually. He
exerted beneficial influences on his children, co-workers, and friends
which will live on through the years.
CHIEF JUSTICE SATHRE: Thank you, Mr. Williams.
General Burgum, have you anything to say at this time?
ATTORNEY GENERAL BURGUM: May it please the Court,
at the request of Mr. Williams I wrote a tribute to Judge Nuessle
which I thought was for publication in the Quarterly Law Review.
If I am correct in that, it will appear there.
At this time I have nothing further to offer because the words
spoken here have been so well said in behalf of Judge Johnson
and the memory of Judge Nuessle that I am not able to add anything to the splendid memorials that we have of these two very
eminent men.
Thank you.
Hon. G. Grimson, a former member and Chief Justice of this
court joins in the tribute to Justices W. L. Nuessle and Nels G.
Johnson in the following language:
I wish as an old friend and associate of Judges Nuessle and
Johnson to endorse the fine tributes that have been paid them
today. Judge Nuessle was at the University when I enrolled there
and I came to know him very well. Judge Johnson tried his first
law suit at the first term of court I held as District Judge. Both
Nuessle and Johnson have been my intimate friends ever since we
first met. I know from that long association with them that they
both deserve the eloquent tributes that were paid them today.
They have set an example both as private citizens and as servants
of the public worthy of emulation. The State of North Dakota
owes these men much for their work in the interests of justice.
MR. ILVEDSON:

If the Court please,-

CHIEF JUSTICE SATHRE: Mr. Ilvedson.
MR. ILVEDSON: (Continuing)-in behalf of the State Bar
Association, if the Court please, I would like to let the record show
that we want to express our thanks to James A. Hyland, William
R. Pearce and John E. Williams for the splendid Memorials and
talks that have been given here today, and we want also to thank
the many people here in the room who have come to pay their
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respects to these distinguished jurists who have passed from
among us.
At this time, if the Court pleases, I would like to move that the
Memorials and Eulogies that have been given here. this morning
be spread at length on the minutes of the Court and that they be
forwarded to the North Dakota Law Review for publication.
CHIEF JUSTICE SATHRE: Your motion will be granted.
Is there anyone- else who has something to add to this program
at this time? If so, the opportunity is here.
(No response.)
CHIEF JUSTICE SATHRE: If not, I wish to thank Mr. Hyland,
Mr. Williams and Mr. Pearce for t h e i r contributions to this
program.
If there is nothing further, we will be in recess until 2:00 o'clock
this afternoon.
(Whereupon, the Court was in recess.)

